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SUPREME COURT OP APPEALS OP VIRGINIA. 

STAUNTON. 

Bank of Eadford v. Kibby.* 

September 11, 1902. 

1. Usuky — Transfer of paper — Guaranty by teller of face value. If the holder of paper 

transfers it at a greater rate of discount than the legal rate of interest, and 
gives an absolute and unconditional guaranty of the payment of the face 
value of the paper, the transaction is usurious. 

2. Usuby — Application of payments. Where payments have been made upon a 

debt upon which more than the legal rate of interest has been reserved in 
the contract, or received, in order to secure the forbearance of the lender, 
and the borrower himself applies the payment to the interest, or the' lender 
makes the application with the assent of the borrower, the appropriation so 
made will not be disturbed, unless, within one year thereafter, a suit be in- 
stituted by the borrower for its recovery. 

Appeal from a decree of the Circuit Court of Pulaski county, 
pronounced March 19, 1902, in a suit in Chancery, wherein the 
appellee was the complainant, and the appellant and another were 
the defendants. Reversed. 

The opinion states the case. 

D. 8. Pollock, for the appellant. 

I. H. Larew, for the appellee. 

Caedwell, J., delivered the opinion of the court. 

The facts out of which this appeal arises are as follows : On the 
first day of January, 1895, H. S. Kirby made an assignment by 
deed to J. D. Chumbley and J. A. Pratt, trustees, of all his prop- 
erty, both real and personal, to secure his various creditors. Among 
the assets conveyed was a debt against one L. T. Jennings for the 
sum of $6,500, evidenced by eight notes, dated August 14, 1894; 
the first seven of the notes being for the sum of $800 each, and 
the last for $900, and all bearing interest from the first day of 
September, 1894, and being for a part of the purchase money for a 
tract of land conveyed by the said H. S. Kirby and wife to Jen- 
nings. This tract consisted of 605 acres, but to secure the payment 
of the aforesaid notes a vendor's lien was retained by Kirby on only 

* Reported by M. P. Burks, State Reporter. 
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100 acres of the tract, Kirby covenanting in the deed to look alone 
to the vendor's lien retained upon the 100 acres for the payment of 
the sum of $6,500, evidenced by the said notes. 

Among the debts for which H. S. Kirby made provision in his 
assignment to Chumbley and Pratt, trustees, was a debt due to the 
Bank of Eadford for the sum of $1,700, evidenced by a note, and 
the sum of $1,500, evidenced by another note, which had been re- 
newed but was not yet due. Elizabeth Kirby, the mother of H. S. 
Kirby, was one of the endorsers on these two notes, and some other 
notes also secured by the deed of assignment. 

In March, 1895, after the bank had brought suit on the $1,700 
note against H. S. Kirby as maker, and Elizabeth Kirby and others 
as endorsers, Elizabeth Kirby concluded that she would take an 
assignment of the property which H. S. Kirby had conveyed 
to Chumbley and Pratt, trustees, for the benefit of his creditors, 
and make herself responsible for the debts thereby secured. The 
object she had in view was to get time within which to meet the 
debts for which she was bound as endorser, and protect her own 
property against liability therefor in case the trust property should 
prove insufficient to pay them. 

To effect this arrangement, ultimately agreed "to by the creditors 
thereby secured, including the Bank of Radford, H. S. Kirby and 
wife, Chumbley and Pratt, trustees, and all of the creditors pro- 
vided for in the trust deed, joined in a deed to her (which is 
spoken of in this record as a "composition deed") conveying all of 
the trust property, and she, by the same deed, created a charge upon 
600 acres of her own land as security for the payment of the debts 
of the creditors of H. S. Kirby, provided for in his deed to Chumb- 
ley and Pratt, trustees, with interest on these debts from March 1, 
1895. 

In this deed, the debt of the Bank of Radford, evidenced by the 
two notes, the one for $1,700, and the other for $1,500, is provided 
for, and stated to be $3,250, with interest from March 1, 1895, the 
difference being on account of accrued interest on the $1,700 note 
and costs in the suit brought thereon previously. By this deed, 
Elizabeth Kirby covenanted and bound herself to take the property 
conveyed to her in trust for the payment of the debts mentioned 
therein, and to sell, collect, and apply the proceeds therefrom to 
that purpose alone. 

About the time, or shortly before, the "composition deed" of 
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March 5, 1895, was executed, Elizabeth Kirby applied to the Bank 
of Eadf ord, through a friend, as her agent, to find t)ut whether in 
the event she perfected the arrangement then contemplated, it 
would buy from her the Jennings' debt, and the Bank at that time 
stated that it did not desire such paper ; but, after some delay and 
insistance on the part of Mrs. Kirby's agent, it finally agreed to 
purchase the debt, and made her a tentative offer therefor which 
was thereafter to be more accurately stated. Some days after- 
wards, the sale and transfer of the Jennings debt by Mrs. Kirby 
to the Bank of Badford was effected. Up to this time Jennings 
had not executed the bonds, but they were then executed by Jen- 
nings to H. S. Kirby, and Mrs. Kirby endorsed her name in blank 
upon each of them, and delivered them to the bank, the bank agree- 
ing to pay her the sum of $5,090.13, and she to execute, acknow- 
ledge and have admitted to record a deed of trust to one B. L. 
Gardner, trustee, reciting the fact that she had sold, transferred 
and assigned the Jennings bonds to the bank for value received; 
and, as the vendor's lien retained on only 100 acres of the Jen- 
nings land was deemed insufficient security for their payment, 
she conveyed a tract of 200 acres of land in trust as further security 
for the payment of the said bonds, and to secure their prompt pay- 
ment to the bank at maturity, and for no other purpose, providing, 
that if Jennings should make default in the payment of either of 
the bonds, she was to have 120 days notice of such default before 
the trustee •(Gardner) was authorized to proceed to sell the land 
thereby conveyed. This deed to Gardner, trustee, was duly executed 
by Mrs. Kirby, and admitted to record. 

In making this sale of the Jennings debt to the bank, it was 
agreed between Mrs. Kirby and the bank that the debt payable to 
the bank above mentioned, which Mrs Kirby had assumed, and 
for the payment' of which she had provided in the "composition 
deed," should be allowed as part of the purchase price of the Jen- 
nings debt, and the balance of the purchase price placed to the 
credit of Mrs. Kirby at the bank, which was done; and that balance 
was shortly thereafter drawn out by her. 

When the first of the series of the Jennings bonds became due and 
payable, Jennings failing to pay the same, the bank brought an ac- 
tion at law thereon against him and recovered the amount thereof ; 
and when the second of the series became due and payable, and 
Jennings failed to pay, the bank brought suit in equity to enforce 
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the vendor's lien retained on the 100 acres of the Jennings land. 
To this suit Mrs. Kirby was made a party, and she filed her answer 
to the bill, practically admitting the bank's ownership of the Jen- 
nings bonds, and its right to have the 100 acres of land subjected to 
the payment thereof. Under the decree of sale in that suit Mrs. 
Kirby became the purchaser of the 100 acres of land, at the price of 
$2,000, and paid the purchase money to the commissioner of the 
court, and by the same decree which confirmed the sale and directed 
a conveyance to her, it was decreed that the commissioner pay the 
costs of the suit out of the purchase money, and then pay off the 
Jennings bond for $800, with interest, which fell due September 1, 
1896, and the bond for $800 and interest due September 1, 1897. 

At the next term of the court, in March, 1898, the commissioner 
having made his report, a final decree was entered in the cause, 
stating: "It appearing to the court from said report that after 
the payment of costs there remained the net sum of $1,880.78 to 
be applied to the payment of the Jennings bonds; that said net 
sum was sufficient to pay off the bond, with its accrued interest, 
which became due September 1, 1896, and leaves a net balance of 
$927.98, to be credited on the bond due September 1, 1897, as of 
November 5, 1897 ; and that the commissioner so applied the said 
sum, showing a balance due on the latter bond of only $24.82, as 
of November 6, 1897 ; and there being no exceptions to said report, 
the same is confirmed, and all the purposes of this suit having been 
accomplished, the same is stricken from the docket." 

On the 10th day of April, 1900, the bank, having previously ex- 
hausted its resources against Jennings, and the fourth of his bonds 
being due and payable, gave notice to Mrs. Kirby of Jennings' fail- 
ure to pay as provided for in the deed of trust given by her to 
Gardner, trustee. On August 30, 1900, the trustee advertised the 
land conveyed by her for sale, to pay the bonds then due and pay- 
able, and on the first Monday in November following Mrs. Kirby 
filed her bill at rules in ihe clerk's office of the Circuit Court of 
Pulaski county against the bank and Gardner, trustee, alleging 
usury in the transaction with her by which the bank became the 
purchaser of the Jennings bonds, and praying that the sale of the 
land by the trustee be enjoined. To this bill, the bank filed its 
answer, denying that it had loaned any money to the complainant, 
and asserting that the transaction between it and the complainant 
was a bona fide sale of the Jennings bonds to the bank. 
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Upon a final hearing of the cause, the Circuit Court, by its de- 
cree, held that the transaction was usurious; that the bank was 
only entitled to the sum of $5,090.13, without interest, being the 
amount received by the complainant for the Jennings bonds, and 
that the complainant was entitled to have the sum of $2,728.78, 
paid by Jennings and applied to these bonds as they fell due, de- 
ducted from said principal sum of $5,090.13; thus allowing the 
bank for its debt against the complainant only the sum of $2,361.35, 
with interest from the date of the decree, and requiring the bank to 
pay the costs of the suit. From this decree the bank obtained an 
appeal to this court. 

The legislation in this State on the subject of usury is reviewed 
at length in the opinion of this court by Keith, P., in Munford v. 
McVeigh, 92 Va. 446, and requires no further discussion here. As 
was there said: "Hereafter it would seem that in cases involving 
the charge of usury, the only questions to be considered, are first, 
was there usury in the transaction; and second, where payments 
have been made upon an usurious transaction, how should those 
payments be applied." There, also, many of the decided cases 
involving these questions are reviewed, and they, as well as the 
numerous cases cited in the argument of this case, agree that 
whether or not there was usury in the transaction is to be deter- 
mined from the facts and circumstances of the particular case 
under consideration. 

"If the usury be established, the measure of relief will be that 
the lender can only recover the principal sum loaned or forborne, 
subject, of course, to the rule laid down in Munford v. McVeigh, 
supra, touching the application of payments." Greer v. Hale, 95 
Va. 533. 

"Mr. Minor, in discussing the "Doctrine of Usury" (3 Minor's 
Inst, part 1, pp. 306-7 and 8), cites a number of cases in which it 
was held that the particular transaction under review was or was 
not usurious, and says: "It should further be observed, that an 
apparent assignment of a security may sometimes in fact amount 
to a loan, as where the assignor, having parted with a security at a 
greater discount than the legal rate of interest, becomes by law, 
or by special agreement, liable for the full amount due on its face. 
Endorsers of negotiable securities are thus liable by law; and the 
assignor of a common law security may assume a similar responsi- 
bility by special contract ; and in these cases, therefore, an endorse- 
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ment or assignment at a discount, exceeding the prescribed rate of 
interest, is usurious." In support of this statement of the law, the 
cases of Whitworth v. Adams, 5 Band. 33, and Bell v. Calhoun, 8 
Gratt., are cited, and the correctness of those decisions has never 
been questioned. 

In words other than those employed by the learned author just 
quoted, no matter by what shift or device a lender of money is to 
receive therefor a rate of interest or profit greater than is allowed 
by law, the transaction is to be regarded as usurious. 

What, therefore, is the transaction we have under review? It 
cannot be questioned, in fact it seems not to be controverted, that 
the undertaking of appellee is an absolute and unconditional guar- 
anty of the payment of the several instalments of the Jennings 
debt, principal and interest, at maturity. The provision in the 
contract that she was to have notice of the default of Jennings 
before the land was advertised for sale to pay what was due the 
appellant, in no way qualifies that guaranty, and appellee's liability 
for the Jennings debt, regardless of his solvency or his ability or 
willingness to pay, attached immediately on entering into the con- 
tract. In effect, the appellant said to appellee, I will not buy the 
Jennings debt at any rate of discount, but if you will guarantee 
the payment of its several instalments at maturity, and without 
condition, and make your guaranty good by deed of trust on real 
estate, I will pay you $5,090.13 for the debt so guaranteed and 
secured. This was exactly the transaction between the parties, 
and the result of it was that the appellee received from the appel- 
lant the sum of $5,090.13, for which she gave her unqualified and 
unconditional guaranty, made good by deed of trust on her land, 
to pay back to the appellant the amount of the Jennings debt with 
accrued interest at maturity; the difference between the amount 
she received from appellant and the amount of the Jennings debt, 
with interest at maturity, being, as is conceded, 9 per cent., per an- 
num on the $5,090.13 This was nothing more nor less than a de- 
vice or shift by .which the appellant, for $5,090.13 loaned or ad- 
vanced, was to receive from the borrower, the appellee, $6,500, and 
interest thereon at 9 per cent, in instalments — 3 per cent, per an- 
num in excess of the rate of interest allowed by law, and, therefore, 
the Circuit Court did not err in so treating the transaction. 

The transaction being a loan, and usury thereon established, the 
appellant can only recover the principal sum loaned, but as to the 
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application of the amounts received by the appellant on account 
of the Jennings debt, the rule laid down in Munford v. McVeigh, 
supra, is to govern, viz : that "where payments have been made upon 
a debt upon which a greater rate of interest than that allowed by 
law is reserved in the contract, or received, in order to procure the 
forbearance of the lender, and the borrower himseli applies the 
payment to the interest, or the lender makes the application with 
the assent of the borrower, the appropriation so made will not be 
disturbed unless within one year thereafter a suit be instituted by 
the borrower for its recovery." 

The appellant received the amount due on the first of the series 
of Jennings bonds — $848 — in 1895, and on November 6, 1897, it 
received the further sum of $1,880.78 from the sale of the 100 
acres of land upon which a vendor's lien had been reserved to secure 
the payment of those bonds, making a total of $2,728.78 received, 
and these payments were applied to the payment of the Jennings 
debt, pursuant to the agreement between the appellant and the 
appellee, and by authority of the court in a suit to which appellee 
was a party. The application of these payments, so made, cannot 
be disturbed, since this suit, in which, for the first time, the ap- 
pellee asks relief from the usury in her transaction with the appel- 
lant, was not instituted till November, 1900, much more than one 
year after the last of the payments were made. Sec. 2823 of the 
Code ; Exchange Bank v. Fugate, 93 Va. 821. 

Leaving undisturbed the application of these payments to the 
satisfaction of the debt due from appellee, the appellant was en- 
titled to a decree against her for the balance of the debt remaining 
unpaid, with interest only from the date of the decree, together 
with the benefit of the security for its payment afforded by the deed 
to Gardner, trustee, above mentioned. The decree appealed from, 
in so far as it is in conflict with this view, is erroneous, and will, 
in this respect, be reversed and annulled, and the cause be remanded 
to be further proceeded with in accordance with the views herein 
expressed, but as the appellant is the party substantially prevailing 
in this court, the costs of this appeal will be decreed in its favor 
against appellee. Reversed. 

NOTE. — The point of interest in this case is the ruling that where one assigns 
a bond payable to himself, at a discount greater than the legal rate of interest, and 
enters into a special agreement by which he guarantees paymentofthebond accord- 
ing to its face, such a transaction is usurious as between the assignor and assignee. 
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This was expressly decided (without discussion) in Bell v. Calhoun, 8 Gratt. 
22, cited in the principal case, and seems sound on principle as well. 

In the absence of a special agreement, the assignor of a common law security 
becomes responsible, not like an endorser of negotiable paper, for the amount 
called for on the face of the instrument, but only for the consideration received, 
in case the debtor cannot be made to pay, after the exercise of due diligence on 
the part of the assignee. The ground of the action is failure of consideration, 
and the action may be maintained on the common count for money had and 
received. 3 Minor's Inst. 371-372, 436-437; 1 Tucker's Com. 336; Mackie v. 
Davis, 2 Wash. 219, 231; Thomas v. Linn (W. Va.), 20 S. E. 879; Merchants 
Nat. Bkv. Spates (W. Va.), 23 S. E. 681; Ooff v. Miller (W. Va.), 24 S. E. 643. 
See also : Drane v. Scholfield, 6 Leigh, 386 ; Wilson v. Barclay, 22 Gratt. 534 ; 
Broun v. Hull, 33 Gratt. 24 ; Payne v. Huffman, 98 Va. 372. 

Where the assignor assigns, at a discount greater than the legal rate of inter- 
est, and by special agreement becomes liable for the face value of the instrument, 
as in the principal case, the transaction, while in form a sale of the instrument, 
is, in substance, a loan by the assignee, with the assigned instrument as collat- 
eral security. And inasmuch as the borrower pays and the lender receives an 
illegal rate of interest, the transaction seems clearly usurious. 

It is settled under the usury statute of Virginia, forbidding "a loan or for- 
bearance" of money or other thing at a greater rate than six per cent., that on a 
bona fide sale of property the deferred installments of purchase money may legally 
bear any rate of interest that the parties may agree upon, since the transaction 
is neither a " loan nor a forbearance." Graeme v. Adams, 23 Gratt. 225, 14 Am. 
Eep. 130 ; Evans v. Bice, 96 Va. 50 ; Beger v. ONeal (W. Va.), 10 S. E. 375 ; 
1 Va. Law Reg. 230. The term "forbearance" imports the extension of further 
credit on an existing obligation, and does not include mere credit in the original 
transaction. Graeme v. Adams, ubi sup., 234-235. But one cannot in the nature 
of things sell his own promise to pay or his own guaranty, as in the principal 
case. It is usual to speak of a corporation as ' selling ' its own bonds, but in 
legal contemplation the corporation is but borrowing money and issuing evi- 
dences of the indebtedness. 

The doctrine applied in the principal case is applicable to the transfer of ne- 
gotiable paper by endorsement, at a discount greater than the legal rate. The 
holder may ' sell ' a negotiable instrument at any rate of discount he pleases, if 
not intended as a cover for usury, but he cannot ' sell ' his own promise to pay if 
the maker does not — in other words, his own endorsement. Whitworth v. Adams, 
5 Band. 333 ; Brummel v. Enders, 18 Gratt. 873 ; Moseley v. Brown, 76 Va. 419. 
But, as held in the cases last cited, if the paper be sold by the apparent holder, 
and without endorsement, to a bona fide purchaser, even at a rate of discount 
greater than the legal rate, the fact, subsequently disclosed, that the paper was 
made, with accommodation endorsements, and sold for the purpose of raising 
money on behalf of the maker, will not affect the rights of a purchaser, in good 
faith without knowledge of the real situation. So, it is settled with us, that a 
negotiable instrument usurious in its inception, when transferred in due course 
to a bona fide holder, is purged of the usury, so far as the new holder is concerned. 
In other words, the defense of usury is, with us, a mere equity, which is cut off 
by a transfer in due course. Lynchburg Nat. B'k v. Scott, 91 va. 653, 1 Va. Law 
Keg. 357, and note. 



